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STATEMENT OF FACTS 
I. INTRODUCTORY STATEMENT 

The appellants, Ruby Kolod, Willie I. Alderman, and Felix A. 
Alderisio, were convicted under the first count of an indictment (R. 6) 
charging a conspiracy to transmit in interstate commerce communi¬ 
cations containing threats to injure one Robert Sunshine, in violation 
of 18 U.S.C. § 875(c). A co-defendant, one Americo de Pietto, was 
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acquitted of that charge. Appellants Kolod and Alderisio and co¬ 
defendant de Pietto had also been indicted, in a second count, for 
transmission of a specific threatening communication- with intent to 
extort $65,000 from Sunshine, in violation of 18 TJ.S.C. § 875(h). The 
jury acquitted all three of the latter charge. R. 12-13. Appellants 
were sentenced as follows: Kolod—four years and 1 a fine of $7,500; 
Alderman—three years and a fine of $5,000; and Alderisio—four and 
one-half years and a fine of $7,500. R. 18-20. All three filed notices 
of appeal (R. 20-22) and, pursuant to order of this Court, file this 
consolidated brief. The jurisdiction of this Court is invoked under 
28 U.S.C. § 1291. 

II. BACKGROUND FACTS—THE OIL-LEASE TRANSACTION 

Most of the evidence in the case related to the details- of a 1959 
oil-lease investment by Kolod and Alderman and its subsequent his¬ 
tory. Much of the evidence was- on the question whether Sunshine 
had swindled them out of their investment. Kolod and Alderman had 
contended below that there could be no- conviction- if they were law¬ 
fully entitled to the money they demanded from Sunshine. But the 
trial court instructed the jury to the contrary (R. 499) -and no point 
is here made as to that instruction. The details relating to the al¬ 
leged swindle, therefore, need not here be set forth. For present 
purposes-, it is sufficient to set forth the following facets- of the trans¬ 
action, all as testified to by Sunshine -and, therefore, appearing in the 
light most favorable to the prosecution: 

1. The inves tm ent was made on June 8, 1959, the sum of $78,150 
being paid in cash, $68,150 of the amount thus paid to be held in 
escrow by Sunshine until full performance of the contract by the 
sellers, including transfer of a warranted title. Grov. Ex. 1, R. 28; 
R. 30. 

2. The sellers never fulfilled their obligation to deliver title-. R. 90. 

3. Nevertheless, Sunshine, in violation of the escrow, invaded the 
$68,150 and, by October 1960, had used up the whole amount. R. 
31-32, 103. 

4. Kolod and Alderman received no payments on their investment 
until July 1960. R. 32, 35-36. 

5. In October of 1960, having received no payments in September 
and October, Kolod and Alderman asked that Sun-shine return their 
money. R. 38-39. 
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6. In January of 1961,' Sunshine entered into an agreement with 
Kolod and Alderman whereby he promised that, on demand, he would 
purchase their investment for what they had put in less what they 
had received back. R. 94-95. 

7. Throughout the spring of 1961, remaining dissatisfied with 
their investment, Ko'lod and Alderman repeatedly requested return 
of their money. R. 45-49. 

8. In August of 1961, Sunshine agreed to repay Kolod and Aider- 
man their investment in monthly installments. R. 60. 

9. Thereafter some payments were made, but some of the checks 
were dishonored by the bank; and Kolod and Alderman continued, 
all through 1962, to ask for return of their money. R. 62-73. 

10. In December of 1962, Sunshine was indicted for embezzlement 
and all his dealings with Kolod and Alderman came to an end. R. 
73, 159. 

TO. DIRECTLY RELEVANT FACTS—THE TELEPHONE CONVERSATIONS 

It was undisputed at the trial that Kolod and Alderman had 
numerous interstate telephone conversations with Sunshine about 
their requests that he return their money, his undertakings to do so 
and his failure to carry out those undertakings. The central issue in 
the case was whether there was a conspiracy that those conversations 
should contain threats against Sunshine. Since there was no evidence 
of an actual agreement to make interstate telephonic threats, the 
prosecution undertook to prove conspiracy by proving what was ac¬ 
tually done. The issue resolved itself, therefore, into the question 
whether threats had in fact been made in those conversations. 

A. The Evidence Thai Threats Were Made by Telephone 
1. Sunshine's Tesiimony 

The evidence relied on by the prosecution to prove threatening 
interstate telephone conversations was 1 basically the testimony of Sun¬ 
shine. He testified on direct to 30-.odd conversations with Kolod or 
Alderman (R. 159 et seq.), including those alleged in Count One as 
overt acts (R. 48, 49, 52, 55), describing them, in most instances, as 
containing threats of varying degree. R. 41, 47-49 : , 52-55, 69-72. On 
cross-examination he mentioned many more threatening calls. Re¬ 
ferring to the year 1962 he testified 1 that he had received numerous 
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threatening calls from Kolod from Las Vegas in April and May and 
a number of calls each week in October, November, and December. 


R. 162-63. 


2* Corroboration of Sunshine's Testimony 

Tbe prosecution’s evidence purported to corroborate, in several 
respects, Sunshine’s naked accusations that threats bad been uttered 
by Kolod and Alderman in tbe telephone conversations referred to 
above. 


a. The “Ear-Witnesses’’ to the 
Telephone Conversations 

Sunshine testified that Young, a business associate, bad listened, 
through a speaker phone or an extension, to some of his conversations 
with Kolod and that Kiespert, another associate, might also have 
listened in. R. 178-79. Both Young and Kiespert testified that they 
had, indeed, listened in on several conversations. R. 199-201, 258-59. 
Both said, however, that they had heard no threats (R. 220-21, 258), al¬ 
though Young said Kolod had sounded “angry”. R. 201. 

b. The Denver Visit of July 6,1961 

In addition to such direct purported corroboration of the con¬ 
tents of the telephone conversations, the prosecution undertook also 
to prove an underlying background of threats. Sunshine testified 
that Alderisio and de Pietto had visited him at his office in Denver 
on July 6, 1961, that Alderisio had announced that Kolod! had sent 
him to kill Sunshine, that Alderisio had then placed a call to Kolod 
at the Concord Hotel in Monticello, New York, and put Sunshine on 
the phone. According to Sunshine, Kolod, in that conversation, gave 
him a reprieve, but threatened to have him killed if he did not pay 
Kolod and Alderman the money they claimed. R. 56-59. Kolod ad¬ 
mitted having received a call from Sunshine’Is office while he was at 
the Concord Hotel, but asserted the call had been from Sunshine 
rather than Alderisio,- that Sunshine had said Alderisio was there in 
connection with a deal Sunshine had with some people in New York, 
that Sunshine had asked Kolod to tell Alderisio that Sunshine could 
be relied on to pay his debts, that Sunshine had then put Alderisio 
on and Kolod had told him Sunshine generally paid his debts. R. 315. 
Alderisio did not testify. In corroboration of Sunshine’s version of 
the July 6, visit, the prosecution elicited the testimony of Kiespert 
that Kolod had admitted having sent some men to Denver to see Sun¬ 
shine (R. 253-54), but Kiespert did not know whether Kolod had been 
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referring to the occasion when he had asked his nephew, Dr. Korchek, 
to stop off in Denver to see Sunshine. 1 E. 257. In further corrobora¬ 
tion of Sunshine’s testimony, the prosecution introduced the testimony 
of Cooney, one of the two bodyguards Sunshine had hired to protect 
him. Cooney testified that shortly after the July 6 conversation with 
Kolod, Sunshine looked “relieved'” and discharged him. E. 237. The 
prosecution failed, however, to tie Cooney’s employment to Sunshine’s 
fear of Kolod and Alderman. When asked whether he had been hired 
because of trouble Sunshine was having “with people from New York 
and Las Vegas”, Cooney replied: “Now, I don’t recall Las Vegas. 
I do recall New York.” E. 245. Whether the July 6 visit corrobo¬ 
rates Sunshine’s claim of telephonic threats is a matter of conflict 
of credibility between Sunshine and Kolod. And, in that connection, 
since the jury returned an acquittal on Count Two, it cannot be said 
to have accepted Sunshine’s version over Kolod’s. 2 

c. The “Chicago Lawyer” Testimony 

The prosecution had a theory that Alderisio was an “enforcer” 
for the underworld 3 and was known professionally as a “lawyer” or 
“Chicago lawyer.” E. 365. In line with this theory, Sunshine testi¬ 
fied that Kolod and Alderman, in a number of telephone conversa¬ 
tions with him, threatened to send a “lawyer” or a “Chicago lawyer.” 
E. 48, 52-53, 55. Young, however, testified that, on the one occasion 
when he had overheard a reference to a “lawyer,” Kolod had said 
that, if Sunshine did 1 not “get this thing; straightened out,” he would 
“get another lawyer or send a lawyer up.” E. 201. To understand 
this statement in context, it should be remembered that Kolod con¬ 
sidered Sunshine to have acted as his lawyer in the oil transaction 
(E. 293-95) and Sunshine grudgingly admitted that he might, indeed, 
have represented Kolod in the transaction. E. 76-77. 

In another attempt to tie the “Chicago lawyer” concept into the 
case, Sunshine testified that, during an August 1961 meeting in Las 
Vegas, in Young’s presence, Alderman had referred to the “lawyer 
from Chicago.” E. 62. Alderman, however testified that what he 
had said was: “It will take a Philadelphia lawyer to get this matter 
straightened out.” E. 443. The prosecution sought corroboration 

1 See mfra p. 6. 

2 As noted by the trial court in ruling on the post-trial motions, the jury decided that 
the July 6 call contained no threat. R. 509-10; see infra n. 18. 

3 See infra p. 34. 
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from Young for Sunshine's version of the statement, but Young, in¬ 
stead, supported Alderman's version. Continued inquiry by the prose¬ 
cution made Young’s testimony in this regard even more positive: 

“Q. Philadelphia lawyer? 

A. Yes, sir. 

Q. That’s what he said? 

A. Yes, sir. 

Q. You are sure he said a Philadelphia lawyer?. 

A. Yes, sir.” E. 206. 

d. The Attempt to Involve Dr. Korcheh 

Sunshine invoked Young as a source of corroboration in one 
additional respect. One Dr. David L. Korchek, a nephew of Kolod 
and a practicing periodontist and assistant professor of periodon- 
tology at the University of California at Los Angeles', was en route 
to a professional symposium near Denver in June of 1961. Kolod 
asked him to meet Sunshine in Denver to pick up a sum of money. 
Dr. Korchek met Sunshine, accompanied by Young, at the Denver 
airport, was told by Sunshine that he did not have the money to de¬ 
liver, had some conversation with Sunshine and Young, and then de¬ 
parted. E. 387-90 (Korchek); E. 53-54 (Sunshine); E. 201-02, 221, 
225 (Young); E. 312-13 (Kolod). Sunshine had obviously told the 
prosecution and then the grand jury that Dr. Korchek was privy to 
an alleged attempt by Kolod and Alderman to extract money from 
Tiim by threats of violence, for the indictment, in Overt Act No. 4, 
refers to Sunshine’s airport meeting -with “a co-conspirator, known 
only to the grand jury as a ‘dentist’ . . . .” E. 7. At the trial, Sun¬ 
shine testified that Dr. Korchek had professed to have been generally 
informed by Kolod about the oil transaction and that Dr. Korchek 
had warned Sunshine of “fearful” consequences if he did not meet 
Kolod’s demand. E. 54. Dr. Korchek, on the other hand, testified 
that he knew nothing of the transaction between Sunshine and Kolod 
until Sunshine told him it was an oil deal of some kind. E. 394, 396, 
400. He characterized his airport conversation with Sunshine as 
“very congenial” (E. 390) and denied having made the sinister re¬ 
marks attributed to him by Sunshine. E. 395. Young, testifying about 
the same conversation, said he had not heard Dr. Korchek say that 
“any physical harm of any kind would come to either Mr. Sunshine 
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or .. . his family because of his failure to give the money back. . . . ” 
R. 225. While testifying on direct that Dr. Korchek had said Kolod 
■would be “very angry’’ (R. 202), he changed 1 that on cross-examina¬ 
tion to “either disappointed or mad, something similar to that . . . .” 
R. 221. 


B. The Evidence That There Were No Telephone Threats 
1. The Testimony of Kolod and Alderman 

Both Kolod and Alderman flatly denied under oath that they 
had ever made any threats against Sunshine, either by telephone or 
otherwise. R. 328, 350-51, 354, 359, 381, 446, 456, 467. 

2. Indirect Corroboration of Kolod's and Alderman's. Denials of Threats 

There is considerable evidence in the record which, by positive 
or negative inference, tends to corroborate the testimony of Kolod 
and Alderman that they had not threatened Sunshine. This evidence, 
while not directly related to the telephone conversations, is very 
persuasive that Sunshine did not in fact feel that he was under any 
threat from Kolod and Alderman. 

a. Sunshine’s Failure to Report the Threats 

Despite his purported fear for his life, never once during the 
period of the alleged conspiracy did Sunshine report to any law en¬ 
forcement officer or agency that he was being threatened. R. 164-65. 
Indeed, not until much later, when he had pleaded guilty to two state 
crimes and was awaiting ■sentencing on those pleas, did he first, tell 
the story of the threats. R. 165. 4 

b. Sunshine’s Election to Use Eis Resources to Pay Obligations 
to Others Than Kolod and Alderman 

During the period of the alleged conspiracy, Sunshine received 
large sums of money from various persons, by way of embezzlement, 
loans and otherwise. R. 131-49. Yet, despite his professed mortal 
fear of Kolod and Alderman and the fact that he was under threat 
from no one else during this period (R. 167, 590-91), Sunshine, in¬ 
stead of using those funds to remove the alleged threat to his life, 
expended them in a variety of other business deals. R. 144-49. 

4 The record does not show when Sunshine was sentenced, but it does disclose that he 
did not begin serving his sentence until February 18, 1964. It. 488. 
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e. Sunshine's Gambling Debt to the Desert Irm 

Throughout the period of the conspiracy, Sunshine was indebted 
to the Desert Inn in substantial amounts for gambling losses, the 
amount having risen ultimately, by Sunshine’s admission, to at least 
$20,000. It. 150-54. Kolod is one of the substantial stockholders of 
the Desert Dm. It. 328-29. In contrast to the story of threats by 
Kolod to enforce his claim for repayment of his 1 oil-lease investment, 
Sunshine admitted that, throughout the period of the conspiracy, the 
only effort Kolod ever made to collect the debt owed the Desert Inn 
was to have “a couple of conversations” with Sunshine “in which 
he told me that the boys upstairs 1 were pushing him on my account, 
and he would appreciate it if I would get some money and apply it 
on that, and that was all.” It. 155. Beyond these requests for pay¬ 
ment, according to Sunshine, the only other demand came in 1963 
from a California collection agency to which the Desert Inn had re¬ 
ferred the claim for collection. R. 153-56. Indeed, when Sunshine was 
interrogated in 1963, in preparation of this prosecution, he told a 
Government agent that, because of his acquaintance with the owners 
of the Desert Inn, he had not been pressed to pay his gambling 
losses. R. 157-59. 

d. Sunshine's Continued, TJse of the Desert Irm as a 

Vacation Resort 

While professing to have been in mortal terror of Kolod and 
Alderman throughout the conspiracy period, Sunshine admitted that 
he continued, during that period, his fairly frequent trips to Las 
Yegas, as often as not taking his wife along, and that he invariably 
stayed at Kolod’s Desert Inn. R. 163-64. 

e. Sunshine's New Investment Offer in August of 1961 

Despite his purported fear of Kolod’s and Alderman’s threats 
engendered by the 1959 oil transaction, Sunshine in August of 1961, 
actually tried to interest them in another oil investment, but they 
refused. R. 227, 317. 

f. Sunshine's 1962 Loan Request 

Perhaps the incident most startingly inconsistent with Sunshine’s 
story of the reign of terror imposed on him by Kolod and Alderman 
was his appeal to their friendship, in December of 1962, at the very 
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end of the alleged conspiracy period, for a loan of $125,000. Sun¬ 
shine had been holding $75,000 in escrow for one Dr. McClymonds 
and, by December 17, 1962, had exhausted the fund for his personal 
purposes. A civil suit was pending against him and he also faced the 
prospect of criminal charges. He telephoned Kolod, told him of his 
“desperate need'” of money and asked whether he or Alderman or 
both would make him a loan. R. 72-73, 133-34, 141-42. According to 
Kolod, Sunshine said he had good collateral and Kolod- expressed 
willingness to take Sunshine to his bank in Las Yegas and, if necessary, 
endorse his note. R. 324-25. Sunshine testified that Kolod invited him 
to Las Yegas to discuss the loan, that he went to Las Vegas with his 
brother and Mr. Young and met with Kolod and Alderman. Kolod 
asked for a breakdown of the collateral so he could take the proposi¬ 
tion to his bank. Sunshine then revealed that the property in question 
(the homes of Sunshine, -his brother and Young [R. 207]) was so 
heavily mortgaged that no bank would lend money on it and s'aid that 
he would not have needed to come to Kolod had the collateral been 
good enough for a bank. R. 73. Sunshine and Kolod agree that, at 
thi s point, Kolod refused and walked out of the room. R. 73, 325. 
Suns hin e, as an extra fillip to the story, added that Kolod, as he was 
leaving the room, turned to look at Sunshine and spat on the floor. 
R. 73. It is worth noting that this last incident, which would be hard 
to forget if it had happened, was not reported 1 in Young’s account of 
the Las Yegas meeting. R. 207, 225-26. 

g. Sunshine’s Built-In Impeachability 

Aside from the incredibility of Sunshine’s story, in the light of 
the undisputed events, another factor favoring the defense was the 
inh erent incredibility of the man himself. When he testified -at the 
trial he was in custody under two concurrent sentences for larceny— 
one of one-and-a-half to five years and the other of four to eight 
years. R. 23, 142. By his own admission, moreover, he had perjured 
himself in three separate judicial proceedings. R. 104-110. He ad¬ 
mitted also a long string of false statements in letters- to Kolod and 
Alderman. R. 110-25. Also relevant in assessing his credibility as 
the chief witness for the Government was- the fact that, despite his 
failure to file federal income tax return's for the years 1960, 1961 and 
1962 (although conceding he had income from his law practice in 
those years-), the Government had not seen fit to seek an indictment 
against him. R. 149-50, 167. 
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3. Direct Corroboration of Kolod's and Alderman's Denials of 
Threats—The Appellant's "Ear-Witnesses." 

The defense sought to prove at the trial that Kolod had “ear- 
witnesses” to his telephone conversations with Sunshine, just as Sun¬ 
shine had in Young and Kiespert, the only differences being that, un¬ 
like Sun shin e, Kolod had not invited his auditors and that Kolod’s 
auditors, being agents of the Federal Bureau of Investigation, could 
be expected to have more reliable memories than Young and Kiespert. 
It was the intention of the defense to prove through those agents that 
they had overheard a great number of the conversations to which 
Sun shin e had testified and that no threats of any kind had been 
uttered by Kolod. 

Sunshine, it will be recalled, testified that he had received a great 
many threatening telephone calls from Kolod in April and May of 
1962 and a number of such calls each week in October, November and 
December of that year. R. 162-63. Kolod testified that he usually 
spoke to Sunshine from the telephone in the conference room in the 
executive offices of the Desert Inn. R. 328. 

The defense then began to put on its chain of proof that Kolod’s 
conversations with Sunshine from that telephone, from March 22, 
1962, through the end of 1962, had been overheard by F.B.I. agents 
and that the agents had heard no threats of any kind uttered by Kolod. 
The testimony of the first witness in this chain of proof, one R. K. 
Sheffer, was interrupted by a prosecution objection. R. 403. The 
defense then made a short proffer of its proof (R. 403-04) and, after 
brief argument, the trial court refused the proffer. R. 410. The de¬ 
fense was then given leave to make a more formal proffer of proof 
for the record. R. 411. The defense offered to prove the following 
(R. 412-418; Def. Exhs. 1000-22): 

1. In March of 1962 a hidden radio transmitter was placed in 
the Desert Tun co nf erence room from which Kolod had testified he 
spoke to Sunshine. 

2. This transmitter was sensitive enough to pick up every word 
spoken in a normal tone of voice in the conference room and both 
ends of telephone conversations conducted from the telephone in that 
room. 

3. In January of 1961, Mr. Dean Elson, the Special Agent in 
Charge of the Las Yagas office of the F.B.I., and Mr. E. B. Parker, 
another F.B.I. agent, arranged through the vice president of the 
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Central Telephone Company for the leasing of twenty-five telephone 
lines. 

4. Agents Elson and Parker, together with F.B.I. Agents Robert 
Lee and James Morland, arranged with Mr. Vernon Rogosch of the 
Central Telephone Company for one of those leased lines, line No. 
24-10, to he ran into the Desert Inn and attached to the hidden trans¬ 
mitter on March 22, 1962. The line was connected to the Las Vegas 
office of the F.B.I. 

5. The telephone company was instructed to bill the line first to 
the Henderson Novelty Company and later to Clark Associates, both 
fictitious companies whose addresses were the local F.B.I. office. The 
bills, however, were sent, by instruction, to a Las Vegas Post Office 
box engaged by an agent of the F.B.I. using the pseudonym Fred 
Emery. Bills for this leased line were rendered for each month from 
March, 1962, through August, 1963, and were regularly paid by United 
States Government checks. On- August 16,1963, when an investigator 
retained by Desert Inn discovered the transmitter and the line, the 
telephone company was ordered to discontinue the line. 

6. During the period March 22,1962, to August 16,1963, all words 
spoken in the conference room and conversations over the telephone 
in that room were picked up by the transmitter and carried to the 
office of the F.B.I. in Las Vegas. 

In connection with its proffer, the defense also stated that, if 
permitted to present its proof, it would demand production of any 
recordings of material overheard through the transmitter and, to the 
extent it appeared that such recordings had been destroyed, would 
make appropriate motions. R. 418. As to this, the prosecutor first 
stated that recordings had been made and that none had been de¬ 
stroyed (R. 424-25), but later said that the F.B.I. had made record¬ 
ings of some of what it overheard, but, after transcribing or sum¬ 
marizing the recordings, had destroyed them. R. 432. Upon the 
prosecution’s admission that there had been recordings, the defense 
offered to prove that Kolod had used the telephone in question many 
times and that his conversations had been recorded by the F.B.I. 
R. 425. 

The Government then undertook to produce for in camera in¬ 
spection by the court its file of transcripts and summaries of what 
the agents had heard, stating that it contained no reference to any 
conversation between Kolod and Sunshine. R. 428. At that point, 
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the defense asserted its right to a jury determination of the issue of 
credibility between Kolod, who had testified under oath that he had 
talked to Sunshine over the “bugged” telephone, and the F.B.I. 
agents, who, speaking only through the prosecutor, seemed to be say¬ 
ing they had no record of any such conversation, but not necessarily 
saying they had recorded everything they overheard or transcribed 
everything they recorded. R. 4-29. The court rejected this demand. 
R. 429. 

The court did, however, undertake to examine the F.B.I. file, 
saying: 

. if I find anything in there, I will make it available to the 
defendants to put before this jury—if I find anything in there that 
I think is helpful at all to establish the innocence [of the de¬ 
fendants, presumably] or to affect the credibility of Sunshine as 
far as that is concerned regarding alleged threats at the time 
in question.” R. 430. 

When the file was submitted to the court, it was described for the 
record as not over two inches thick, consisting of typewritten synopses 
or verbatim transcriptions and containing no actual recordings. R. 
431-32. The defense theory as to the file was epitomized perfectly in 
the following exchange with the trial court: 

“Mr. Williams: Your Honor, I might say to you that our 
position would be that I am certain if there were any threats of 
a murderous nature made against anyone from that room they 
would be synopsized in that file. 

* ‘ The Court: I think they will be, if there were such threats. ’ ’ 
Original Record 1337-38 (omitted from designation for printing by 
oversight). 

Having examined the file, the trial court announced: 

. . I find that there is absolutely no reference in this ma¬ 
terial to any conversations between Mr. Kolod and Mr. Sunshine, 
and as a matter of fact, I find no reference to the matter on trial. 

“So, I cannot by any stretch conceive of any utility that any 
of this information would serve the defendants- in defending their 
case or even in impeachment. ...” R. 479'. 

The Court then dictated into the record a description of the file and 
returned it to the prosecution (R. 481-83), denying defense motions 
that the material be sealed and made part of the record (R. 482) and 
that the defense be permitted to examine the material. R. 483. 
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Thus the jury was never informed that, during the period when 
Sunshine said he had numerous telephone conversations with Kolod, 
every word spoken over the very telephone which Kolod testified he 
had used for those conversations was overheard by the F.B.I. and 
not a single threat was heard. 

IV. MOTIONS AND RULINGS 

Detailed herein are only those motions and rulings which are 
pertinent to the points raised by the appellants in this appeal. 

A. The Question of Severance 

After the prosecution had completed its case and after appel¬ 
lants Kolod and Alderman had testified in their own defense, they 
moved for a severance from appellant Alderisio. R. 470, 473. As 
ground for their motion, they stated that they wished to call Alderisio 
as a witness on their behalf because they were informed he could give 
testimony essential to their defense, and, if he invoked his constitu¬ 
tional privilege not to testify, they wished to have the right to comment 
to the jury on that fact. Ibid. In connection with this motion, Al¬ 
derisio moved for a protective order to prevent Kolod and Alderman 
from calling him as a witness, attaching to his motion an affidavit in 
which he swore (a) that his July 6, 1961, visit to Sunshine was in con¬ 
nection with a business matter having nothing to do with Kolod and 
Alderman; (b) that he was prepared so to testify, but that he would 
invoke his privilege under the Fifth Amendment as to any questions 
relating to the true purpose of the July 6,1961, visit, since he believed 
that his answers to such questions would tend to incriminate bim of 
some federal offense other than those charged in this case; and (c) 
that he would, therefore, refuse to testify if called by Kolod and 
Alderman in this case, in order to avoid the prejudicial effect of in¬ 
voking the Fifth Amendment before the jury which was trying his 
own case. R. 10-12, 471. 

In the ensuing colloquy on these motions, counsel for appellant 
Alderisio stated to the court that he would agree to a severance. R. 
473. 

The court denied the motion for a severance. Ibid. The court 
stated, further, that it was unnecessary to decide Alderisio’s motion 
for a protective order. Ibid. As to whether Kolod and Alderman 
could comment on Alderisio’s refusal to testify, the court declared that 
such conduct would be improper. R. 479. 
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B. The Question of Alderisio's Participation in the Alleged Conspiracy 

All the appellants had moved, at the conclusion of the Govern¬ 
ment’s case, for a judgment of acquittal on Count One, upon the ground 
that, whatever proof there may have been of threats against Sunshine, 
there was no evidence from which to infer an agreement to employ 
interstate telephone facilities in the making of threats, especially in 
view of the fact that there was no proof of scienter on the part of two 
of the four defendants—Alderisio and de Pietto—that such facilities 
either were to be or had been used to make such threats. E. 278-82. 
This motion was denied. E. 288-90. The court, in denying the mo¬ 
tion, relied heavily upon Sunshine’s testimony of threats made by 
Kolod over the telephone on July 6, 1961, in the presence of Alderisio 
and de Pietto. Ibid. At the conclusion of all the evidence the mo¬ 
tions were renewed and forthwith denied. E. 484-85. 

After the verdict, appellant Alderisio raised this point anew in 
his motion for judgment of acquittal, or alternatively for a new trial, 
on Count One. E. 16-17. This motion was likewise denied. E. 518. 

C. The Question of the Proffered Evidence 

In their motions for a new trial, the appellants pressed again 
the a dmi ssibility of the proffered testimony of the F.B.I. agents con¬ 
cerning the telephone conversations between Kolod and Sunshine. E. 
15-17. The motions were denied. E. 518. 

STATEMENT OF POINTS RELIED UPON 

1. As to appellants’ proffer of proof that agents of the F.B.I. 
had listened to all telephone conversations from the Desert Inn con¬ 
ference room from March 22, 1962, through the end of the alleged 
conspiracy period and heard no threat by Kolod, the trial court 
erroneously: 

(a) Eejected the proffer. 

(b) Denied appellants’ request for production of records as to 
the eavesdropping. 

(c) Denied appellants’ request for an evidentiary hearing as to 
what the F.B.I. agents overheard. 

(d) Denied appellants’ motion that the F.B.I. records concerning 
the eavesdropping be sealed and 1 made part of the record. 

2. The trial court erroneously denied appellants’ Eequested In¬ 
struction No. 5, to the effect that conviction on Count One of the 
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indictment required proof of agreement to transmit threats by inter¬ 
state telephone communication, and erroneously failed otherwise to 
instruct the jury as to that essential element of the offense charged 
in Count One. 

3. The trial court erroneously denied appellant Alderisio’s mo¬ 
tions for judgment of acquittal made at the conclusion of the Govern¬ 
ment’s case and at the conclusion of the whole case. 

4. The trial court denied appellants Kolod and Alderman a fair 
trial by its erroneous denial of their motion for severance of the case 
against appellant Alderisio from that against them. 

ARGUMENT 

I. THE REJECTION OF THE PROFFERED EVIDENCE RELATING TO WHAT 
THE F.B.I. OVERHEARD ON THE DESERT INN TELEPHONE IS REVERS¬ 
IBLE ERROR 

The trial was a contest of credibility between Sunshine, on the 
one hand, and Kolod and Alderman, on the other, as to whether Sun¬ 
shine was threatened in interstate telephone conversations. Each side 
was fortified by indirectly corroborative evidence of varying degrees 
of cogency. The prosecution also produced, as purportedly direct 
corroboration of Sunshine’s' story, the testimony of his associate 
Young who listened in on some of the conversations. Even though 
Young heard no threats (R. 220-21), he did say Kolod sounded 
“angry.” R. 201. 

The appellants do not here assert that, as a matter of law, there 
was no evidentiary basis for the jury to decide the contest of credi¬ 
bility in favor of Sunshine. They do assert, however, that it was 
error to keep from the jury evidence directly corroborating Kolod’s 
testimony that he had not threatened Sunshine: testimony of agents 
of the Federal Bureau of Investigation that, for about the last nine 
months of the alleged conspiracy period, the very time when Sun shin e 
said there were numerous telephone threats by Kolod, they had listened 
to every word spoken over the very telephone Kolod .said he had used 
and they had not heard a single threat. If, as appellants will show, 
the exclusion of this proffered evidence was error, there can be no 
question that the error was prejudicial and requires reversal of the 
convictions. See Kotteakos v. United States, 328 U.S. 750, 765. This 
is especially so in a case such as this where the contest of credibility 
was close enough for the result to turn on a hair. 
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Exactly why the trial court rejected the proffer is not too clear. 
The ini tial rejection was for one set of reasons (R. 410), its re-affirma¬ 
tion for another (R. 420-30, 479), and the final rejection, in the ruling 
on the motion for a new trial, for still a third. R. 507 et seq. We shall 
examine all of those asserted grounds and demonstrate that the re¬ 
jection of the evidence was error. 

A. Initial Rejection of the Proffer 

When the evidence was first offered, the prosecution challenged 
its relevancy, saying that it could he received only in connection with 
a motion to suppress. R. 404-05. The prosecution, evidently constru¬ 
ing the offer as one to prove that the F.B.I. had “hugged” the Desert 
Tnn telephone, argued that the offer was not timely and that “it is 
not proof relevant to this particular case that he found a hug.” R. 
404-05. The court adopted the prosecutor’s view. R. 405-06. It re¬ 
jected the proffer as “not relevant at this point in the trial,” saying 
that it might have been relevant only in connection with a motion to 
suppress or as an objection to evidence offered by the prosecution. 
R. 410. Treating the defense proffer as one to prove merely that 
the F.B.I. had hugged the telephone, the court said that “mere fact 
. . . doesn’t prove that the man didn’t make a threat. ...” Ibid. 

Both the prosecution and the court thus ignored the clear state¬ 
ment of the defense that it was not seeking to suppress, but rather to 
adduce, evidence; and that the evidence was offered not as showing the 
F.B.I. guilty of misconduct, hut rather as tending to show that the 
appellants were not guilty of the charge against them. The purpose 
of the evidence, as stated, was to show that the F.B.I., having listened 
to a great number of conversations claimed by Sunshine to have con¬ 
tained threats, never heard a single threat. R. 406, 407-08. 

B. Re-affirmation of Rejection of the Proffer 

After the formal proffer of the evidence, the trial court re-affirmed 
its rejection, repeating its holding that the defense was “not en¬ 
titled ... to have brought before the jury the fact that you found 
certain electronic devices to intercept telephonic communications at 
the Desert Inn. ...” The court left one door open, however, de¬ 
claring that the evidence might be received if it appeared that “as a 
result of such interception the Government received any evidence that 
would be exculpatory or that would tend to show the innocence of 
the defendants. ...” R. 429. The court stated that it would ex¬ 
amine the Government’s file relating to the interception to determine 
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whether such exculpatory evidence had been obtained. R. 430-31. 
Despite the generality of the court’s language, however, it is clear 
from the record that, in the court’s view, the proffer would be accept¬ 
able only if the Government is file showed an actual interception of 
some specific statement tending to exonerate the defendants. Ibid. 
The court still ignored the defense contention that the very absence 
from the file of any intercepted 1 statement -by Kolod would tend to 
prove that he had made no threats in Ms conversations with Sunshine 
over the telephone in question, during the last nine months of the 
alleged conspiracy period and would, therefore, tend to prove his 
innocence and Sunshine’s perjury. A negative proposition is, of 
course, often provable only by negative evidence. That negative evi¬ 
dence is not conclusive is no ground for its exclusion. It must be 
received and its weight left to the jury’s determination. 1 Wharton’s 
Criminal Evidence, § 152 (12th ed. 1955). 

After its perusal of the Government’s file, the court, still mis¬ 
conceiving the theory of the defense proffer, announced that there 
were no references' to any Kolod-Sunshine conversation® and, for that 
reason, the proffer was irrelevant. R. 479. 

C. Posi-irial Adherence io Rejection of the Proffer 

Not until its ruling on the post-trial motions did the trial court 
recognize that the defense was relying not on what appeared in the 
Gover nm ent’s file, but rather on what did not appear. Only then 
did the court undertake to deal with the defense contention that the 
P.B.I.’s failure to record or preserve the Kolod-SunsMne conversa¬ 
tions tended to show those conversations had no criminal connotations. 
But, though finally facing the true purport of the proffer, the court 
did not reverse itself. Instead, it brought forward four reasons, not 
theretofore articulated, to justify the exclusion of the evidence. 

1. Unwarranted Findings of Fact 

a. As to Kolod’s Credibility 

The court’s first reason was that the evidence was irrelevant be¬ 
cause it did not believe Kolod’s testimony that he used the bugged 
telephone in his conversations with Sunshine, a fact on wMch the whole 
chain of proffered proof depended. R. 515-17. TMs challenge to 
Kolod’s credibility had also been made by the prosecution in the 
argument on the proffer (R. 424, 481), but had not before been adopted 
by the court. Perhaps the court had found the prosecution’s chal- 
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lenge unworthy because the prosecution bad failed either to cross- 
examine Kolod on the point or to offer any rebuttal evidence. 5 In 
support of its finding that Kolod had lied about using the bugged tele¬ 
phone, the court referred to two facts having not a shred of basis in 
the record. The court found it “apparent” from Kolod’s testimony 
that he was not entitled to use the executive offices. E. 516. There is 
nothing in Kolod’s testimony or anywhere else in the record even 
suggesting that Kolod could not use those offices. The court then 
devoted over a page of its ruling to the fact that Kolod’s home tele¬ 
phone was connected to the Desert Inn >so that he could be reached 
at home by calling the hotel. Ibid. From this fact the court drew 
the totally unjustified inference that Kolod’s home telephone had the 
same number as that of the hotel and that a call to the hotel would 
ring the home telephone as well. The court then fairly leaped to the 
conclusion: 

“Now, this suggests to me that Kolod’s testimony regarding 
his usually going up to the executive offices to make these calls to 
Sunshine is untrue.” Ibid. 

Not only is the court’s finding unsupported by evidence and its 
conclusion unrelated to logic, but its very undertaking to decide Ko¬ 
lod’s credibility is an erroneous usurpation of the function of the 
jury. ‘ ■ The testimony of a defendant in a criminal case is : to be con¬ 
sidered and weighed by the jury, taking all the evidence into con¬ 
sideration, and giving such weight to the testimony as in their judg¬ 
ment it ought to have.” Wilson v. United States, 162 U.S. 613, 621 
(emphasis supplied). This is no more than a restatement of the horn¬ 
book principle that the credibility of any witness m a criminal case is 
the province of the jury alone, and not the court. 20 Am. Jur., Evi¬ 
dence, § 1216. The trial court was, of course, not unaware of this 
principle of law, for when one of the defendants, at the conclusion of 
the Government’s case, sought a judgment of acquittal on the ground 
that the jury should not be permitted to consider the testimony of 
the self-confessed perjurer Sunshine, the court said: 

“Well, I hold the view that this is a matter for the jury to 
determine, whether or not Mr. Sunshine was telling the truth 
when he testified in this trial, or whether he was telling the truth 

5 At the time Kolod gave that testimony (R. 328), the prosecution was perfectly aware 
of the significance of what he said, because the F.B.I. agents had been subpoenaed by the 
defense (R. 416) and the prosecution had been correctly informed, presumably by the agents, 
of what line of proof the defense intended. R, 403 ; 404. 
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some other time or whether he was ever telling the truth or not. 
This is a matter for them and not the Court to determine. They 
are the sole judges of the facts and' the credibility of witnesses 
and I shall not impose upon their province by making this de¬ 
termination myself.” R. 291; see also R. 287. 

While the proffered evidence does depend on Kolod’s credibility, 
for the court to keep the evidence from the jury, because of the 
court’s determination that Kolod’s testimony is incredible is clearly 
erroneous, since it amounts, pro tanto, to directing a judgment of con¬ 
viction. United Brotherhood of Carpenters v. United States, 33D TJ.S. 
395, 408; Edwards v. United States, 286 F.2d 681, 683 (5th Cir. 1961) ; 
Schwachter v. United States, 237 F.2d 640, 644 (6th Cir. 1956); United 
States v. Collin, 166 F.2d 123,127 (3d Cir. 1948), cert, denied, 333 TJ.S. 
875; 5 Wharton, Crim. Lem and Procedure (1957) 230. As the Third 
Circuit said in Gollin, supra: 

“The District Judge was without power to direct a verdict 
of guilty although no fact might have been in dispute. . . . And 
what the judge is forbidden to do directly he may not do by indi¬ 
rection. . . .” 6 

And the Sixth Circuit said in Schwachter, supra: 

“But the general rule is settled 1 that the trial judge in a 
criminal ease cannot weigh the evidence or judge the credibility 
of the witnesses and take from the jury a controverted question 
of material fact, no matter how strongly he may be of the opinion 
that the evidence has established the fact beyond a reasonable 
doubt.” 

Had the court allowed the proffer, it could not properly have 
instructed the jury not to believe Kolod. United States v. Boohie, 
229 F.2d 130, 134 (7th Cir. 1956). To have done so would have been 
“tantamount to a direction to convict, which is not permissible in 
a criminal case.” Dinger v. United States, 28 F.2d 548, 551 (8th Cir. 
1928). At most, under its right to comment upon the evidence, it 
could have pointed to the factors which, in its judgment, made Kolod’s 
testimony inherently incredible, provided, however, it were made clear 
to the jury that they could reject the court’s opinion. My res v. 
United States, 174 F.2d 329, 337-38 (8th Cir. 1949), cert, denied, 338 
TJ.S. 849. That it was error for the court itself to decide that Kolod 
was not to be believed, without even allowing the jury to consider the 
question, would seem to follow a fortiori. 


6 Citations omitted. 
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b. As to the Efficiency of the Transmitter 

As its second stated reason justifying the rejection of the proffer, 
the court said that, if Kolod was not lying, then the transmitter did 
not pick up any of his conversations with Sunshine. R. 517. It should 
he noted that there is absolutely no evidence in the record to support 
an inference that the transmitter did not pick up those conversations. 
The defense, indeed, offered to prove that it did. R. 425. In view of the 
rejection of the proffer, the F.B.I. agents who did the intercepting 
were never heard from, under oath or otherwise. All the court could 
possibly rely on was its own in camera observation that the Govern¬ 
ment’s file of interceptions contained no reference to any Kolod-Sun- 
shine conversations. It should be remembered, however, that the file 
did not purport to contain everything that the agents recorded and 
that the agents did not record everything that they overheard. R. 432. 
It is, therefore, impossible, without examining the P.B.I. agents, to 
hold, contrary to the proffer, that they heard no Kolod-Sunshine con¬ 
versations. Just such an examination for exactly the purpose of re¬ 
solving this conflict between the defense and the prosecution, was 
demanded by the defense, but refused by the court. R. 429. Not only 
was there no record basis for the court’s second reason, but, even if 
the record contained something from which it could be inferred that the 
transmitter did not pick up the conversations in question, that finding, 
just as the finding in respect of Kolod’s credibility, would be one for 
the jury. For the court to undertake to make it would usurp the jury’s 
function. See authorities cited supra. 


2. Sufficiency of ihe Proffer 

As its third reason, the court tried to make the proffer appear 
insufficient, asserting that the record did not show that Kolod claimed 
to have made his calls to Sunshine during the time the transmitter 
was working (i.e., on or after March 22, 1962) and on the particular 
executive office telephone that was bugged. R. 516-17. "We submit 
that this purported reason for excluding the evidence should be re¬ 
jected out-of-hand as an unworthy afterthought. Throughout the long 
colloquies on the proffer there was no doubt in the mind of either the 
court'or the prosecution that the defense was claiming that Kolod had 
used the particular telephone and that he had used it while the bug 
was on. As shown by the proffer, the bugged telephone was the one 
in the conference room which was marked No. 4 on the floor plan of 
the Desert Inn executive offices. R. 412-13; Def. Exh. 1000. And any 
fair reading of Kolod’s testimony shows he said he used not simply 
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any of the telephones in the executive offices, but the one in the con¬ 
ference room. R. 328. Moreover, if that testimony is fairly read, it 
cannot be doubted that Kolod was not confining himself to a particular 
period prior to March 22, 1962, but was saying that, throughout. the 
period of his business involvement with Sunshine, including 1962, he 
usually used that telephone. Ibid. Whatever lingering doubt there 
may have been as to whether Kolod had identified the time and place 
of his calls meticulously enough, it would seem to have been resolved 
by the proffer of proof that Kolod had used the bugged telephone 
while the bug was attached to it. R. 425. 

3. Relevancy of the Proffer 

The fourth reason stated in the ruling for excluding the proffer 
was that even if it “might tend to- show that Mr. Kolod didn’t make 
threats over that particular telephone during that particular period,” 
it does not prove that he did not make threats at some other time 
or over some other telephone. R. 517-18. Appellants readily concede 
that, by establishing the fact that Kolod did not threaten Sunshine over 
the particular telephone between March 22 and December 31,1962, they 
would not dispositively prove their innocence. They contend, however, 
that proof of that fact to the jury would, by substantial likelihood, have 
produced a verdict of not guilty. 

Taking the proffer at face value, the jury would have had before 
it the following propositions: 

1. Sunshine claimed and Kolod denied that Kolod had threatened 
Sunshine in numerous telephone conversations throughout the period 
of the alleged conspiracy. 

2. Many of those allegedly threatening conversations occurred dur¬ 
ing the last nine months of the period. 

3. During those nine months, the F.B.I. overheard all or most of 
the conversations between Kolod and Sunshine and heard not a single 
threat. 

It seems too obvious to require argument that, given those propo¬ 
sitions, the jury could have concluded that Kolod had told the truth 
and Sunshine had lied about the conversations in the last one-third of 
the alleged conspiracy period and, having so concluded, could have 
inferred that Sunshine’s testimony about the first two-thirds of the 
period was also false. The likelihood that the jury would have drawn 
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that inference is enhanced by what we have here called Sunshine’s 
‘ 1 built-in impeachability. ’ ’ Supra p. 9. 

The test of relevancy is not, as the court below seemed to think, 
that the evidence must totally preclude any hypothesis other than the 
one for which it is offered. “ [T]he most acceptable test of relevancy 
is the question, does the evidence offered render the desired inference 
more probable than it would be without the evidence,” 7 McCormick, 
Evidence, § 152 (1954); see also 1 Wharton’s Criminal Evidence, § 148 
(12th ed. 1955). 8 The proffer here was relevant because, in McCor¬ 
mick’s words, it clearly tended to make “more probable” the infer¬ 
ence that Sunshine was lying about the threats; and, in Wharton’s 
words, because it was “persuasive or indicative” of that inference, 
tended to prove a material issue, and “might” have established “the 
hypothesis of innocence.” 0 

Cases to cite on this point are not easy to find, presumably because 
of the almost universal judicial acceptance of the hornbook principle 
that “all facts having rational probative value are admissible unless 
some specific rule forbids.” 1 Wigmore, Evidence 10 (3d ed. 1940). 
But this Court among others has made it unmistakably clear that 
defense evidence, to be admissible, need not totally negate the hypothesis 
of guilt, if it merely tends toward the hypothesis of innocence. Thus, 
in Dearing v. United States, 167 F.2d 310 (10th Cir. 1948), the Court 
held that a railroad conductor charged with falsifying reports of 
collections should be permitted to show, because it “would have tended 
to generate a reasonable doubt of . . . guilt,” not only that he had 
made up a corrected report for late filing but also that other con¬ 
ductors had filed late reports without objection. Obviously the evi¬ 
dence in question would not have disproven the falsity of the informa¬ 
tion included in the reports to be filed. To the extent, however, that 
it lessened the probability of criminal intent, the evidence was relevant 
and admissible. 

7 Emphasis in original. 

8 c 1 Evidence is relevant 'when it is 'persuasive or indicative that a fact in controversy 
did or did not exist because the conclusion in question may be logically inferred from the 
evidence. The criterion of relevancy is whether or not the evidence adduced tends to cast any 
light upon the subject of the inquiry. Evidence of any fact is admissible as relevant, which 
might establish the hypothesis of innocence, or show the defendant's guilt. Any evidence 
that assists at getting at the truth of the issue is relevant; in other words, any fact which 
tends to prove a material issue is relevant, even though it is only a link in the chain of fact 
that must be proved to make the proposition at issue appear more or less probable.” (Emphasis 
added.) 


9 Ibid. 
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Similarly, in United States v. Shavm, 287 F.2d 647 (7th Cir. 1961), 
it was held that one charged with mail fraud against an insurance 
company by submitting false medical bills should be permitted to show, 
as tending to reflect on criminal intent, that in other transactions with 
the company he submitted true medical bills. The Court found the 
exclusion of the evidence especially erroneous in view of the fact that 
the record showed the issue of criminal intent to be “a close question”, 
adding: 

“We are not prepared to say that the jury would have returned 
the same verdict or a verdict of not guilty had the defendant been 
permitted to introduce the evidence which he offered. It was error 
to deny the defendant the opportunity to make this proof.” 287 
F.2d at 654. 

That the record of the instant case shows the contest of credibility 
between Sunshine and Kolod to be a “close question” can hardly be 
denied. Nor can it be denied that the jury might have resolved that 
question differently had it heard the evidence that the F.B.I., having 
listened to the conversations for one-third of the period, never heard 
a threat. 


D. The Question of the Trial Court's Discretion 

The prosecution suggested below that the proffer, even if relevant, 
should be rejected in the discretion of the trial court because it would 
impede the trial with lengthy, collateral proceedings prejudicial to the 
Government. R. 405, 424, 425-26. It is, of course, true that the trial 
court has discretion to exclude relevant evidence, in the interests of 
justice, where its probative value is outweighed by the probability of 
unduly arousing the jury’s prejudice, or creating a side-issue which 
will unduly distract the jury from the main issues, or unduly pro¬ 
longing the trial, or unfairly surprising the other party. McCormick, 
Evidence, § 152 (1954); see 4 Wigmore On Evidence, §§ 1906 et seq. 
(3d ed. 1940); Uniform Rules of Evidence, It. 45. In the instant 
ease, however, the rejection of the proffer, if made for these reasons, 
was a gross abuse of discretion, for, not only was the probative value 
of the evidence too great to be so easily overbalanced, but the various 
countervailing factors were inapplicable. 

So far as concerns undue prejudice to the Government from dis¬ 
closure of the fact that it engaged in the ‘ ‘ dirty business ’ no of electronic 
eavesdropping, there is nothing to show that the jury would think ill 


io Mr. Justice Holmes, dissenting in Olmstead v. United States , 277 TJ.S. 438, 470. 
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of the Government on that account. If the antipathy to such conduct 
were wide-spread enough to be attributable to jurors as a matter of 
presumption, wire-tapping and like practices might long ago. have 
been abandoned by federal agencies. Indeed, there is nothing’ to 
indicate that any strong feelings created by the evidence would not be 
directed against the appellants as persons whom the Government 
found it desirable to investigate so thoroughly. But, even if it could 
be said that the jury would resent the Government’s misconduct, it 
would be grossly unfair to protect the Government’s sensibilities by 
suppressing the results of that misconduct when they happen to help 
rather than hurt the victim. 

If the prosecution were really concerned that the proffered 
evidence might unduly prolong the trial or distract the jury from the 
main issues, there was a very obvious remedy short of excluding 
important evidence. It is clear from the record that the prosecution 
knew that the facts about the F.B.I.’s bugging of the conference room 
of the Desert Inn were as stated in the proffer. Surely the file of 
s ummar ies and transcripts of intercepted conversations which the 
Government produced for inspection by the court sufficiently estab¬ 
lished the fact of the bugging. Any questions there might have been 
as to the exact mechanics of the bugging could easily have been 
resolved by a few minutes’ conference with the F.B.I. agents, who 
were in the court-house under subpoena. The prosecution could, there¬ 
fore, have offered to stipulate the fact of the bugging, leaving open 
only the question of what the agents had heard. That could not 
possibly have prolonged the trial unduly and, far from distracting 
the jury from the main issue, it would have been the main issue. 

The factor of surprise was never urged by the Government. See 
B. 403, 404. It can hardly be doubted that the same Department of 
Justice which was prosecuting this case was unaware that it had 
bugged the Desert Trm conference room and, moreover, that, six 
months before this trial, the depositions of telephone company per¬ 
sonnel had revealed the details of the bugging. B. 416. 

As we have shown, therefore, a “discretionary” rejection of this 
proffer would be an abuse, not an exercise, of discretion. As the 
Supreme Court said in Gordon v. United States, 344 U.S. 414, 419, 
in holding that the prosecution may not withhold from the defense 
a statement of a witness helpful to the defense: 

“The State has no interest in interposing any obstacles to the 

disclosure of the facts, unless it is interested in convicting accused 

parties on the testimony of untrustworthy persons.” 
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What is true of the prosecution is all the more true of the court. 
There can be no justification for preventing the defense from using the 
proffered evidence to overcome the testimony of an admitted prejurer. 
The court, no less than the prosecutor, must not frustrate the produc¬ 
tion of evidence which “would tend to exculpate” the accused. Brady 
v. Maryland, 373 U.S. 83,87-88. 

It is submitted that none of the reasons stated either by the trial 
court or the prosecution, at various stages of the proceeding, justifies 
rejection of the proffered evidence and that the rejection of the 
evidence, especially in the circumstances of this case, amounted to 
clear and prejudicial error requiring reversal of the convictions. 

II. THE CONVICTION MUST BE REVERSED BECAUSE OF THE TRIAL 
COURT'S FAILURE TO INSTRUCT THE JURY AS TO AN ESSENTIAL 
ELEMENT OF THE OFFENSE 

Appellants were convicted in Count One, under 18 U.S.C. § 371, 
of a conspiracy to violate 18 U.S.C. § 875(e), covering transmission 
in interstate commerce of communications containing threats. Specifi¬ 
cally, the conspiracy, as alleged in the indictment, was one to threaten 
Sunshine by interstate telephone communications. The gist of the 
offense, therefore, was an agreement to transmit threats by inter¬ 
state telephone. Rathbun v. United States, 236 F.2d 514, 516 (10th 
Cir. 1956), affirmed, 355 U.S. 107; see also Keys v. United States, 126 
F.2d 181, 183 (8th Cir. 1942), cert, denied, 316 U.S. 694. 

Accordingly, appellants requested an instruction to the jury that, 
to convict under Count One, they must find, as an essential element of 
the offense, an agreement to transmit threats by interstate telephone. 
The request was denied. Requested Instruction No. 5, R. 505. 11 This, 
we submit, was error requiring reversal. Screws v. United States, 
325 U.S. 91, 107; Miller v. United States, 120 F.2d 968, 972 (10th Cir. 
1941); United States v. Massiah, 307 F.2d 62, 71 (2d Cir. 1962), 
reversed on other grounds, 377 U.S. 201; Morris v. United States, 

li The exact wording of the requested instruction was as follows: 

“Count I charges that these Defendants conspired, or, in other words, agreed to¬ 
gether, to accomplish a particular purpose: the making of threatening interstate tele¬ 
phone calls to Robert Sunshine. A person cannot agree to a purpose unless he knows 
what that purpose is. Thus, as to each Defendant, you must be convinced beyond a 
reasonable doubt that he knew, understood, and desired that a threatening interstate 
call or calls would be made. If you cannot make this finding as to any Defendant, you 
must acquit him on Count I.” 

See also Requested Instructions Nos. 10 and 11, which were also denied. R. 505-07. 
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156 F.2d 525, 531 note 4 (9th Cir. 1946); United States v. Noble, 155 
F.2d 315, 316 (3d Cir. 1946). 

Failure to grant the requested instruction would not have been 
error if the instructions actually given had included, in any clear 
form of language, an exposition of the elements of the offense. The 
instructions ‘here given, however, contained no such exposition. The 
instructions dealing with Count One of the indictment, comprising 
six of the twenty-one pages of instructions (R. 495-98), disclose no 
trace of a statement that ! an agreement to use interstate telephones 
was an essential element of the offense. The only statement of the 
elements of the offense charged was the usual “boiler plate” instruc¬ 
tion on the elements of conspiracy generally. R. 497-98. The only 
reference to the underlying violation alleged to have been the object 
of the conspiracy was the quotation to the jury of the language of 
18 U.S.C. § 875(c), which refers to transmission of threats “in 
interstate commerce.” R. 495. To discharge its duty of instructing 
on the elements of the offense, the court must, of course, instruct 
not only “as to the elements of the crime of conspiracy”, but also 
“as to the elements of the substantive offense involved in the con¬ 
spiracy.” United States v. Yashin, 159 F.2d 705 (3d Cir. 1947). 12 
Nor can the court discharge its duty simply by informing the jury, 
as here (R. 493), that it would be permitted to take the indictment to 
the jury room. “The court must directly and not by reference to a 
document in the jury’s possession define the offense charged in clear 
and precise language.” Morris v. United States, 156 F.2d at 531 
note 4; see also United States v. Noble, 155 F.2d at 318. 

The defect in the instructions on Count One is glaringly illus¬ 
trated by a comparison with the Count Two instructions. The trial 
court properly told the jury that one of the “three essential elements 
of the offense charged in this second count which must be proved 
beyond a reasonable doubt before a conviction can be had on this 
count” was “that the threat was transmitted in interstate commerce 
by telephone from Monticello, New York, to Denver, Colorado.” 
R. 498 (emphasis supplied). The jury was thus informed that, while 


12 The requirement to include in a conspiracy charge proper instructions on the elements 
of the underlying offense is not satisfied by the instructions on another count charging the 
substantive offense. United States v. Massiah, supra, 307 F.2d at 70. In the instant case, 
moreover, the substantive offense in Count Two involved 18 U.S.O. § 875(b), whereas Count 
One charged a conspiracy to violate 18 U.S.C. § 875(c). The two sections, while basically 
similar, differ as to identity of the possible victim, elements of the offense, and degree of 
punishment. 
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Count Two required a finding of transmission by interstate telephone, 13 
Count One required only an agreement to transmit in interstate 
commerce, whether by telephone or not. And by telling .the jury 
that “one may become a member of a conspiracy without full knowl¬ 
edge of all the details of the conspiracy” (R. 496), the court suggested 
to them, in effect, that no particular form of interstate transmission 
was necessary. See United States v. Massiah, 307 F.2d at 70. 

There is a clear causal relation between the error in the instruc¬ 
tions and appellants’ conviction under Count One. By far the most 
important evidence introduced by the prosecution was Sunshine’s 
account of Alderisio’s July 6,1961, visit to his Denver office. His story 
that Alderisio walked in and said, in effect, “I have been sent here to 
kill you”, was the only significant part of his testimony that was not 
contradicted by the defense. 14 The visit was the subject of three of 
the five paragraphs of Count One and three of the eight overt acts al¬ 
leged ; and the telephone call to Kolod made during the visit was the sub¬ 
ject of Count II. R. 6-8. The jury, having been instructed that the 
transmission of a threat by telephone was an essential element of 
the offense charged in Count Two and having found that the July 6, 
1961, call contained no threat (R. 509-10), returned a verdict of not 
guilty as to that count. But accepting Sunshine’s testimony that 
Alderisio had come to Denver .and announced that Kolod had sent 
him to kill Sunshine and having been instructed that Count One 
required only the transmission of a threat in interstate commerce and 
not necessarily by telephone, the jury returned convictions on that 
count. We submit that the jury, under the instructions it received, 
may have convicted these appellants on the theory that two of them 
sent a threatening communication through the third by travel from 

13 Immediately following tlie instructions on the three essential elements of Count Two^ 
the court stated: 

“Now, the Court instructs you, Ladies and Gentlemen, as a matter of law that 
the transmission of a telephone conversation by telephone wires from one state to another 
state constitutes transmission in interstate commerce of a communication within the 
meaning of the statute upon which the indictment in this ease is based.” R. 498. 

This, from its location in the charge and from the fact that the court used the word “ statute’ 
rather than “statutes ’ 7 (see the very nest sentence of the charge, defining the term threat 
as used in “the statutes” involved in both counts), obviously was meant to apply only to 
Count Two. In any event, even if the jury could have taken it as applying to Count One 
as well, the statement does not inform them that transmission by telephone is required, but 
only that such transmission satisfies the statutory requirement of transmission in interstate 
commerce. The jury is thus left free to convict in Count One on a finding of some trans¬ 
mission in interstate commerce other than by telephone. 

14 The only persons who could have contradicted it, Alderisio and LePietto, elected 
not to testify. 
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one state to another. That, we submit, was not .the crime charged in 
the indictment or defined by the statute. 15 

The trial court has observed that “there were no exceptions to 
any instructions given by the Court, no exceptions.” R. 1681. But 
this observation is mistaken. When the court asked whether there 
were objections to the instructions as given, defense counsel replied: 
“Only the ones heretofore mentioned, Your Honor.” R. 503. The 
court obviously understood that counsel was objecting to the instruc¬ 
tions for omitting the essentials of the defense-requested instructions, 
among them, as here shown, an indispensable element of the offense. 
This became crystal clear when counsel asked the court whether it 
was necessary to re-offer the requested instructions by way of excep¬ 
tion to the ones given and the court replied: “No, the record is made 
on the written instructions which you offered, Mr. Williams, and I 
will promptly see that it is made a part of the record in the Clerk’s 
office.” R. 504-05. 

Moreover, the failure to charge the jury on an essential element 
of the offense would be reversible error even if no request had been 
made for such an instruction and no objection had been made to its 
omission. Screws v. United States, 325 TT.S. at 107; Miller v. United 
States, 120 F.2d at 972; United States v. Massiah, 307 F.2d at 71. 
As this Court said, in Miller: 

“Where life or liberty is involved, an appellate court may notice 
and correct a serious error plainly prejudicial . . . even where 
the error was not preserved for review by proper objection, 
exception or assignment . . . 

“In a criminal case, it is the duty of a court to instruct on 
all essential questions of law, whether requested or not.” 

An d the Second Circuit said in Massiah: 

“In a criminal case, the defendant is entitled to have the 
jury instructed on all the elements that must be proved.... [T]he 
omission to charge an element of the offense is ‘plain error’, see 
Rule 52(b), requiring reversal even if the point was not raised 
below.” 

Appellants submit, therefore,, that this Court should reverse the 
convictions and remand the case for a new trial under proper 
instructions. 

15 Traveling in interstate commerce for the purpose of extortion, rather than trans¬ 
mitting communications containing threats, did not become a federal crime until after the 
Denver visit when Congress passed 18 TJ.S.C. § 1952. This indictment was not brought 
under that statute, . * - 
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III. THE CONVICTION OF ALDERISIO SHOULD BE REVERSED FOR LACK 
OF EVIDENCE TYING HIM TO THE ALLEGED CONSPIRACY 

A. The Motion for Judgment of Acquittal at the End of the 
Government's Case 

Appellant Alderisio’s motion fox judgment of acquittal at the 
conclusion of the Government’s case was denied. R. 289-90. There¬ 
after, appellants Kolod and Alderman presented evidence in defense, 
but Alderisio did not. At the conclusion of their presentation of 
evidence, Alderisio renewed his motion and the court again denied it. 
R. 484-85. 

Since Alderisio introduced no evidence in defense, 16 he did not 
waive his right to an acquittal under the motion made at the con¬ 
clusion of the Government’s case. Cephus v. United States, 324 F.2d 
893 (D.C. Cir. 1963). This is so despite the presentation of defense 
evidence by his co-defendants Kolod and Alderman. As the Court 
said in Cephus, 324 F.2d at 897: 

“It is clear that if the defendant himself rests on the Govern¬ 
ment’s evidence, the co-defendants testimony does not waive the 

defendant’s motion.” 

Alderisio is entitled, therefore, to review of the denial of his 
acquittal motion on the basis of the evidence introduced in the Govern¬ 
ment’s case, unsupplemented by anything that may have been added 
in the defense case. That evidence, as marshalled by the court in 
denying the motion at the conclusion of the Government’s case, con¬ 
sisted solely 17 of Sunshine’s testimony about Alderisio’s July 6, 1961, 
visit to his office in Denver. R. 289-90. 

From what happened during that visit, said the court, the jury 
could have concluded that Alderisio “had come to a mutual under¬ 
standing with Mr. Kolod and Mr. Alderman to try to accomplish the 
unlawful plan; that is, to force Mr. Sunshine to pay over those funds 
out of fear of physical harm.” R. 290 (emphasis supplied.) If, but 
only if, the “unlawful plan”—that is, the conspiracy charged—was 

16 Of. Gorlin v. United States, 253 F.2d 646, 647 (10th Cir. 1958); Johnson v. United 
States, 227 I\2d 374, 375 (10th Cir. 1955); Keady v. United States, 62 jE\2d 689 (10th 
Cir. 1933). 

IT The court did not mention the testimony of the witness Bell, a Las Vegas under- 
sheriff, that he had seen Alderisio in Kolod's company in the gallery at the nationally 
televised “Tournament of Champions” on the Desert Inn golf course in the latter part of 
April and the first couple of days of May, 1961. B. 271-72. The court disregarded this 
evidence, perhaps, because “a mere casual association is not proof of participation in a 
conspiracy.” United States V. Moloney, 200 P.2d 344, 347 (7th Cir. 1952). 
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as thus defined by the court, then Sunshine’s account of Alderisio’s 
conduct on July 6, 1961, supports an inference that Alderisio was 
in the conspiracy. The fact, as stated by Sunshine, that Alderisio 
had announced that he had come- to kill .Sunshine at Kolod’s orders 
would suffice to. place Alderisio in a conspiracy to obtain money by 
threats. But that was not the conspiracy charged. Indeed, under 
federal jurisdiction, such a conspiracy could not have been charged, 
for the Supreme Court has said, “It is fundamental that a conviction 
fox conspiracy under 18 U.S.C. § 371 cannot be sustained unless there 
is ‘proof of an agreement to commit an offense against the United 
States .’ ” Ingram v. United States, 360 U.S. 672, 677-78, quoting 
Pereira v. United States, 347 U.S. 1, 12 (emphasis supplied). 
Extortion committed in Denver on July 6, 1961, would have been an 
offense against the state of Colorado, but not an offense against the 
United States. 

This indictment charged a conspiracy to use interstate communi¬ 
cation facilities for the improper purpose of making threats. And 
nothing in the evidence pointed to by the court showed that Alderisio 
had ever agreed with Kolod and Alderman that there should be such 
use of interstate facilities. The evidence does not even show any 
knowledge on Alderisio’s part that telephone threats had been- or were 
to be made; and the Supreme Court has said: “Without the knowledge 
the intent cannot exist.” Direct Sales Go. v. United States, 319 U.S. 
703, 711. True enough, as the court said, there was a telephone 
call from Sunshine’s office in Denver to Kolod in Monticelo, New 
York, and the court found this “am integral part” of the conspiracy. 
K. 290. But, in so finding, the trial court was not holding Alderisio in 
a conspiracy to make telephone threats: 18 the court’s theory was, rather, 
that Alderisio had made a face-to-face threat and was offering Sun¬ 
shine a chance to persuade Kolod to remove the threat by telephone. 
Ibid. The conspiracy of which the telephone call was “an integral 
part”, therefore, was not the one charged in the indictment, .but the 
one predicated by the court—a conspiracy to obtain money by threat, 
but not by interstate telephone threat. 

The court’s error was in treating simple extortion as the federal 
offense defihed in 18 U.S.C. § 875(c), losing sight of the fact that the 

18 The theory that Kolod had threatened Sunshine in the July 6, 1961, telephone con¬ 
versation was the basis of Count Two of the indictment on which the jury brought in a 
verdict of not guilty. As the trial court noted in ruling on the post-trial motions, “[the 
jury] didn’t feel that the Government proved beyond a reasonable doubt that in this tele¬ 
phone conversation between Denver and New York that there was actually a threat, that a 
threat was made here with this communication . . . . ’ ’ R. 509-10. 
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gravamen of the federal offense is use of interstate communications. 
With respect to an analogous extension of federal jurisdiction to an 
illegal activity otherwise wholly local, the White Slave Traffic Act, 
18 U.S.C. § 2422, it has been said: 

.. the gravamen of the offense is the inducement or persuasion 
to travel in interstate commerce for the immoral purposes set 
forth in the Act. The immoral acts or pursuits in themselves are 
exclusively the subject of regulation under the police power of the 
state where they are committed .... It seems clear that the Gov¬ 
ernment must present evidence showing the intent of the defendant 
in regard to the interstate aspect of the offense.” Harms v. United 
States, 272 F.2d 478, 481 (4th Cir. 1959) (emphasis supplied). 

The mere fact that 18 U.S.C. § 371 makes conspiracy a federal offense 
does not create federal jurisdiction over a conspiracy to engage in 
prostitution. As was said in Twitchell v. United States, 313 F.2d 
425, 428 (9th Cir. 1963), “federal courts must be on guard against at¬ 
tempts to convert what are essentially offenses against state laws into 
federal crimes via the conspiracy route .... ” Similarly, in other areas 
where federal jurisdiction has been assumed by introducing a federal 
element into what otherwise would be only a state crime, the courts have 
held that there can be no conviction absent proof of the defendant’s 
scienter of the federal element of the offense. See, for example, 
Ingram v. United States, 360 U.S. 672, <677 (federal gambling tax); 
Garbo v. United States, 314 F.2d 718, 733 (9th Cir. 1963) (the very 
statute here involved); Lubin v. United States, 313 F.2d 419 (9th Cir. 
1963) (robbery of federally protected' banks); United States v. BufaUno, 
285 F.2d 408, 416 (2d Cir. 1960) (perjury); United States v. Moloney, 
200 F.2d 344 (7th Cir. 1952) (threats by mail); United States v. 
Grimmins, 123 F.2d 271 (2d Cir. 1941) (interstate transportation of 
stolen property). 

We submit that the Government failed to prove Alderisio’s 
scienter of the federal element of the crime here charged, that threats 
were to be made by interstate communications. His motion for judg¬ 
ment of acquittal at the close of the Government’s case should, there¬ 
fore, have been granted and the court’s failure to grant it was error 
requiring reversal. 

B. The Moiion for Judgment of Acquittal 
at the Close of All the Evidence 

Even if Alderisio’s right to a judgment of acquittal were to be 
determined on the basis of all the evidence, rather than on the evidence 
presented in the Government’s case, he would still be entitled to a 
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reversal of his conviction. This is so hecanse the only evidence affect¬ 
ing Alderisio which came in during the defense case still leaves com¬ 
pletely unproven the federal element of the offense. 

In denying Alderisio’s post-trial motion for judgment of acquittal, 
the court summarized all the evidence against him. ft. 508-11. As 
that summary shows, the only evidence affecting Alderisio which came 
into the case during the defense presentation was Kolod’s testimony 
that he and Alderisio had known each other since 1950 and had seen 
each other socially from time to time when Alderisio was in Las 
Vegas and that Kolod had arranged for issuance of a Desert Inn 
check for $16,600 to Alderisio on May 16, 1961, in exchange for cash 
which Kolod said Alderisio had won at the gambling tables. It. 352- 
56, 508-09. 

Alderisio’s social relationship with Kolod, aside from having 
absolutely no bearing on the federal element of the charged offense, 
“is not proof of participation in a conspiracy.” United States v. 
Moloney, supra note 17. 

The Desert Inn check was emphasized by the court as a possible 
payment for the Denver visit on July 6, 1961. It. 509. Kolod, as we 
have stated, said the check was for gambling winnings. E. 354. He 
identified the check as a Desert Inn “exchange check” which is 
issued “when you win money and you want to get a check for it.. ..” 
Ibid. Asked whether it was usual for the casino to pay winners by 
check, Kolod said it was not. Ibid. Obviously, his testimony was that 
the usual practice was to give winners cash, but that any winner who 
wanted payment by cheek would receive an “exchange check”. That 
this Desert Inn check for $16,600 on May 16, 1961, was payment to 
Alderisio for an illegal act to be committed 1 two months later was, 
therefore, not an inference, hut a naked speculation. Note, further, 
the absurdity of speculating that Kolod, wishing to pay Alderisio 
$16,600 to co mmit an illegal act and' having that amount in untraceable 
cash, should go to the trouble of exchanging the cash for a check seem¬ 
ingly for the sole purpose of making a record of the illegality. The 
check, moreover, in no way proves the indispensable federal element of 
scienter that threats were to be made by interstate communication 
facilities. 
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IV. THE DENIAL OF A SEVERANCE TO APPELLANTS KOLOD AND ALDER¬ 
MAN AMOUNTED. IN THE CIRCUMSTANCES OF THIS CASE, TO DENIAL 
OF A FAIR TRIAL, REQUIRING REVERSAL OF THEIR CONVICTIONS 

The argument which follows is made with full realization that 
grant or denial of a severance is a matter of the trial court’s discretion, 
with which this Court will not interfere unless “it clearly appears . . . 
that a defendant will not receive a fair trial when all the circumstances 
are considered . . . Baker v. United States, 329 F.2d' 78® (10th 
Cir. 1964). We contend, however, that the denial of a severance here 
did deprive appallants Kolod and Alderman 1 .of a fair trial and 
amounted to abuse of discretion. See United States v. Echeles, 7th 
Circuit, No. 14774, decided September 2, 1965 (not yet reported). 

As grounds for denying the severance, the trial court stated: 

“I have been in this business a long time and I 'am wrong quite 
a few times, but I am willing to- use my best judgment, and my 
best judgment is this, that as I have stated' before this motion is 
not timely made, that there was ample .opportunity to discuss all 
of these matters at the pre-trial motions that were held by the 
Court and pre-trial procedures that were had in this case, that 
this is the first reference that this Court can recall of the intention 
or the desire of the defendant Kolod and Alderman or either of 
them to call the defendant Alderisio to the witness stand, and so 
I do not think it proper at this time to make a severance because 
from the discussion we have had' this afternoon on this matter 
it is clear to the Court that counsel have known about this situa¬ 
tion at least for some time prior to the commencement of the trial 
of this case and it could have then very well been brought to 
the Court’s attention, rather than do it in the middle of a trial 
and then make some assertions as to the overall desirability- of a 
fair trial for all the parties and so forth.” R. 478-79. 

The court’s finding that “this situation” was known to defense coun¬ 
sel before the trial is not supported by anything in the record and is 
an unworthy aspersion against them which must not be permitted to 
prejudice their clients. 

As the record shows and as the court observed in the post-trial 
ruling adhering to it® position (R. 513), the appellants conducted a 
joint defense throughout most of the trial. The case shaped up as a 
contest of credibility with Sunshine on one side and the appellants on 
the other. It was obvious that, in such a case, the self-interest of 
each appellant dictated that he testify on his own behalf and, inciden¬ 
tally, on behalf of the joint defense. Without a denial by each of them 
of the portion of Sunshine’s -story involving him, there was -risk that 
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enough of Sunshine’s testimony might remain unrefuted to support a 
conspiracy conviction against all of them. To that end Kolod' presented 
his defense, including his own testimony, and Alderman began his 
defense by testifying on his own behalf. 

It was at that stage that counsel for Alderisio informed counsel 
for the other two appellants that his client, acting on his advice, 
would not take the stand. 19 The prosecution’s case against Alderisio 
was very thin. There was no evidence of any telephonic threat as 
charged in Count Two and' the only evidence purporting to link 
Alderisio to the alleged conspiracy was Sunshine’s ©tory about the 
Denver visit on July 6, 1961. For Alderisio to take the stand in that 
posture of the case, would be to risk improving the prosecution’s case, 
thereby jeopardizing his chance of a judgment of acquittal. 20 Further¬ 
more, it would open Alderisio to an exploration of his alleged 
“underworld” background, an area into which the prosecution had 
thus far been prevented from delving, despite two attempts. 21 R. 60-62; 
Original Record 909-11 (omitted from designation for printing by over¬ 
sight). Alderisio’s counsel, having made his assessment of the case 
and having advised his client not to take the stand, so informed counsel 
for Alder man , “at the first instance when I knew that this was going 
to be the position that we would take ....” R. 476. Thus, the problem 
which occasioned the severance motion became known to counsel for 
appellants Kolod and Alderman not “ some time prior to the commence¬ 
ment of the trial,” but rather immediately before they made their 
motion. The court’s denial of the motion for untimeliness is, there¬ 
fore, plainly erroneous. 


19 The Government, in its counter-designation, of the record (Original Record 1708) 
calls attention to the fact that, at one stage of the case, long before trial, Mr. Thomas A. 
Wadden, an associate of Kolod's counsel, entered his appearance as co-counsel for Alderisio. 
R. 9. We fail to see what significance can be attached to this fact, since Mr. Wadden, as 
matters turned out, actually did not participate in the case and since, furthermore, there 
was a complete community of interest among the defendants up to the point of Alderisio >s 
decision not to testify. The very absence, up to that point, of any conflict among the 
defendants lent emphasis to the need for a severance when Alderisio suddenly changed his 
position. 

20 Supra, note 16. 

21 Respite Alderisio decision to put in no defense and the court’s exclusion of all 
evidence of alleged underworld background, the prosecutor, in his summation, included a 
grossly unfair reference to that background. R. 487. This occasioned a motion for a mis¬ 
trial and produced an instruction to the jury that the remark “was unproper, was un¬ 
warranted and was not supported by the evidence. . . R. 488-92. The court characterized 
that instruction as “about as strong as any admonition I have ever given a jury that I 
can recall of my several years on the bench. . . R. 515. 
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The position in which .Kolod and Alderman found themselves on 
Alderisio’s announcement that he would not take the stand clearly 
shows that severing out of the case against Alderisio was the only way 
they could receive a fair trial and that the denial of their motion was 
an abuse of discretion. Their attempt to prove through F.B.I. wit¬ 
nesses that the telephone conversations between Kolod and Sunshine 
during the last one-third of the alleged conspiracy period contained no 
threats, so that, inferentially, Sunshine lied about the earlier con¬ 
versations as well, had just been frustrated by the court’s rejection of 
their proffer of proof. The piece de resistance of the Government’s 
case, Alderisio’s July 6,1961, visit to Sunshine, still remained partially 
unrefuted. Kolod, it is true, had testified that Sunshine had attributed 
Alderisio’s visit to some business difficulties with people in New York 
(R. 315), and Sunshine’s bodyguard, similarly, thought he had been 
hired because of Sunshine’s trouble with people in New York, not 
Las Yegas. R. 245. But only Alderisio 23 could deny that he had 
said: “Ruby sent us. We came here to kill you.” R. 56. Only he 
could testify that his dealings with Sunshine had nothing to do with 
Kolod and Alderman. 

Confronted with Alderisio’s announcement that he would not 
take the stand in his own defense, Kolod and Alderman needed to be 
able to call him as a witness in their behalf. But a defendant cannot 
compel his co-defendant to testify. United States v. Housing Founda¬ 
tion, 176 F.2d 665 (3d Cir. 1949). On the other hand, a person jointly 
charged with a defendant but not on trial with him, can be compelled 
to take the stand, although he may, of course, assert his privilege 
against self-incrimination with respect to specific questions'. See State 
v. Gambino, 221 La. 1039, 61 So. 2d 732 (1952). Accordingly, Kolod and 
Alderman did the only thing available to them under the circumstances: 
they asked the court to sever Alderisio’s case from theirs, so that they 
could call him as a witness in their case. Alderisio had stated in his 
affidavit that he was prepared to testify, in any proceeding in which 
he was not himself a defendant, that his visit to Sunshine had nothing 
to do with Kolod and Alderman. Supra p. 13. Thus, with a severance, 
if Alderisio testified as he had proposed in his affidavit, Kolod and 
Alderman would have filled the gap in their defense; and to the extent 


22 Sunshine’s claim that the acquitted defendant, de Pietto, was with Alderisio was 
totally uncorroborated. Nor is there anything in the record to show that any of the 
appellants had ever heard of de Pietto. In any event de Pietto, like Alderisio, did not 
take the stand or present any defense. 
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that he asserted his privilege against self-incrimination on any ques¬ 
tions, they could make appropriate comments to the jury. 

The legal basis for the severance motion is clearly set forth in 
Judge Wisdom’s very learned opinion in De Luna v. United States, 
308 F.2d 140 (5th Cir. 1962), rehearing denied, 324 F.2d 375 (5th Cir. 
1963), involving a joint trial of two defendants, Gomez and de Lima. 
Defendant Gomez had there testified that he was blameless and that 
whatever guilt there was belonged to' defendant de Lima. Similarly, 
here, with respect to the July 6, 1961, visit to Sunshine, Kolod and 
Alderman took the position that it concerned a deal with some people 
in New York in which they were in no way involved and that, if any 
illegality attached to the visit, the guilt was Alderisio’s. Defendant 
de Luna, like Alderisio here, elected not to take the stand. Counsel 
for Gomez was permitted to comment to the jury on de Luna’s failure 
to testify. Here the court told counsel for Kolod and Alderman that 
such comment “is inappropriate, improper and I am satisfied that 
counsel wouldn’t intentionally do an act that might cause a mistrial 
at this time”. K. 479. On de Luna’s appeal from his conviction, the 
Fifth Circuit reversed. Judge Wisdom pointed out that the case in¬ 
volved two absolute rights, each inconsistent with the other. He de¬ 
clared : 

“In a criminal trial in a federal court an accused [de Luna—here, 
Alderisio] has a constitutionally guaranteed right of silence free 
from prejudicial comments, even when they come only from a co¬ 
defendant’s attorney.” 308 F.2d at 141. 

But he also declared: 

“And considering the case from Gomez’s point of view [here 
the point of view of Kolod and Alderman], his attorneys should be 
free to draw all rational inferences from' the failure of a co¬ 
defendant to testify, just as an attorney is free to comment on 
the effect of any interested party’s failure to produce material 
evidence in hi® possession or to call witnesses who have knowledge 
of pertinent facts. Gomez has rights as well as de Luna, and they 
should be no less than if he were prosecuted singly. His right 
to confrontation allows him to inyoke every inference from de 
Luna’s absence from the stand.” Id. at 143. 

The only way to reconcile these conflicting absolutes is the way Judge 
Wisdom chose: 

“If an attorney’s duty to his client should require him to draw the 
jury’s attention to the possible inference of guilt from a co- 
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defendant’s silence, the trial judge’s duty is to- order that the 
defendants be tried separately.” Id. at 141. 

To have granted the severance here involved comparatively min or 
disadvantage to the Government. The case could have proceeded to 
completion against Kolod and Alderman, since none of the evidence 
theretofore received applied only to Alderisio. Alderisio, since ho 
consented to a severance (R. 473), could have been brought to trial 
again. The only inconvenience to the Government would have been the 
conduct of a separate trial of Alderisio. And, considering the weak¬ 
ness of its case against Alderisio it would be understandable if, rather 
than trying him separately, the Government elected to drop its charges 
against him. 

But even if a severance involved serious inconvenience for the 
Government, it would still be necessary, because as Judge Wisdom 
said, “for each defendant to see the face of Justice they must be tried 
separately.” 308 F.2d at 155. When the various possible implications 
of the De Luna case were argued to the Court in petition for rehearing, 
the Fifth Circuit, adhering to its decision, said: 

“In studying this case we were well aware of the procedural 
difficulties inherent in our decision. We could not overlook them: 
the concurring opinion brings out clearly the basic difficulties, in¬ 
cluding the possibility of a conspiracy of co-defendants to promote 
a mistrial by having one of them comment upon the failure of 
another co-defendant to testify. The co-defendant’s right to com¬ 
ment is not tangential but is an essential, if complicating, element 
in the problem. We weighed these considerations against an 
accused’s Fifth Amendment right not to testify and his right to 
be free of comments on the exercise of his constitutional right to 
silence. We concluded that in criminal trials a fair interpreta¬ 
tion of the Constitution prohibits all reference to an accused’s 
failure to testify. 

The overriding consideration in all criminal cases is meas¬ 
ured justice according to the Constitution. The inconvenience of a 
severance and the possibility of a mistrial if there should be a 
joint trial of co-defendants do not tip the scales for the Govern¬ 
ment when an accused’s right to silence is in the balance.” 324 
F.2d at 376 (emphasis supplied). 

But for the fact that the severance motion here was made during, 
rather than before, the trial, the instant case would 1 be essentially in¬ 
distinguishable from United States v. Echeles, 7th Circuit, No. 14774, 
decided September 2, 1965, (not yet reported). In that case Echeles, 
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an attorney defending one Arrington on a narcotics charge, had been 
accused by -witnesses in the narcotics case of subornation of perjury. 
Arrington, while admitting the perjury, made statements in open 
court exonerating Eoheles. Subsequently, Echeles, indicted with Ar¬ 
rington and another on charges of subornation of perjury and obstruc¬ 
tion of justice, moved for a severance upon the ground, inter alia, that 
a joint trial would deprive him of his right to call Arrington as a wit¬ 
ness on his behalf. His motion was denied and he was convicted. The 
Seventh Circuit held that the denial of the motion was an abuse of dis¬ 
cretion and reversed the conviction. The Court, citing the Be Luna 
case, said, at p. 9 of the slip opinion: 

“Thus, Echeles could not properly call Arrington as a wit¬ 
ness during Echeles’ case in chief. For if Arrington declined to 
take the .stand, as was his right, Echeles’ action in calling him and 
forcing him to decline to do so in front of the jury would have in¬ 
jected prejudicial error into the record as to Arrington.” 

By denial of the severance motion, the Court said, “the scales of justice 
had . . . been tipped to favor the Government.” Slip opinion, p. 11. 

The fact that in the instant case the motion was not made before 
trial cannot be held to be a material distinction from Echeles. As we 
have shown, the record is completely consistent with our contention 
that the motion was made immediately upon discovery that there was a 
basis for it—namely, when Alderisio decided he would not testify. We 
have also shown that there is nothing in the record to support the 
trial court’s finding “that counsel have known about this situation at 
least for some time prior to the commencement of the trial. . . . ” 
We submit, further, that counsel for all of the appellants, as members 
of the bar and officers of the court whose good repute has never been 
challenged, are entitled' to be believed, especially when there is not 
the slightest basis for impugning their credibility. The purported 
finding upon which the court based its conclusion of untimeliness of 
the motion was, therefore, erroneous. 

We submit that this Count, following the reasoning of Be Luna 
and Echeles, should reverse the convictions of Eolod and Alderman 
and remand the case for a new trial separate from the trial, if any, of 
Alderisio. 
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CONCLUSION 

For the foregoing reasons, the judgments of conviction against 
all three appellants should be reversed and the case remanded for a 
new trial or trials consistent with the opinion and mandate of this 
Court. 
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